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G.R.Case No. 40/2014 
Diganta Goswami, JMFC, Gohpur 
 

 

  IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS AT  
                                        GOHPUR, SONITPUR 

 

G. R. Case No. 40 of 2014 

      U/S: 279/338/304-A of IPC 

The state of Assam  

    -Versus- 

Biren Borah 
(Son of Late Jogeswar Borah, 
Vill. – Bokangoa Bakori Doloni, 
P.S. – Gohpur, 
Dist. - Biswanath)   ……………         Accused  

  

PRESENT : Diganta Goswami, A.J.S. 
                Judicial Magistrate First Class, Gohpur 
 

Date of explanation of the offence    : 04.11.2015  

Date of recording of evidence    : 03.03.2016, 14.12.2016, 15.03.2017,  
   07.04.2017, 03.05.2017 & 31.05.2017 
 

Date of argument           : 16.07.2018 

Date of judgment          : 24.07.2018 

Ld. advocate for the state         : The A.P.P. 

Ld. advocate for the defence     : Sri Tapos Chatterjee 

 

JUDGMENT 

 

1. The case of the prosecution is that informant Sri Paban Bhuyan of village Niz 

Gohpur, Dhenudhora lodged an FIR in the Gohpur Police Station on 17.01.2014 

stating that on 24.12.2013 at about 6-30 p.m., his elder brother Manmohan 

Bhuyan, accompanied by one Sri Biren Hazarika was going from Gohpur to his 

home by riding a bike when a star bus bearing registration No. AS-12E 6691 
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driving rashly and carelessly hit them from the back side and injured both the 

badly near the Borigaon Tiniali. Both the injured persons were taken to Guwahati 

for better treatment but his elder brother succumbed to the injuries on 

27.12.2013 at the GNRC Hospital. The motor cycle of his elder brother also got 

seriously damaged. It was late in lodging the ejahar as he remained busy in the 

treatment and sraddha ceremony of his brother later. So, it was prayed that for 

taking necessary steps in this regard. 

 

2. The FIR was received and registered vide Gohpur P.S. case No. 11/14, u/s 

279/338/304-A/427 of the IPC. The police after investigation submitted charge-

sheet against accused Sri Biren Borah u/s 279/338/304-A of the Indian Penal 

Code. On receipt of summons, he appeared before the court and was released on 

bail. Copy was served to him. On careful perusal of the record it transpired that 

the accused committed offence under section 279/338/304-A of the Indian Penal 

Code. The particulars of offence under those sections were read over and 

explained to the accused, to which he pleaded not guilty and claimed to be tried.  

 

3. The prosecution side altogether examined 8 witnesses. The accused was 

examined under section 313 of the Cr.P.C. The accused declined to adduce 

defence evidence. I have heard the learned A.P.P. and the learned counsel for the 

defence. I have also carefully gone through all the evidence adduced and 

meticulously scrutinised the entire case record. 

 

4. POINTS FOR DETERMINATION 

 

 (i) Whether the accused Sri Biren Borah on 24.12.2013 at about 6-30p.m. near the 

Borigaon Tiniali, drove a bus (Registration No. AS-12 E-6691) in the then 

National Highway No. 52 in a manner so rash and negligent as to endanger 

human life, or to be likely to cause hurt or injury to any person, and thereby 

committed an offence punishable under section punishable under section 279 of 

the Indian Penal Code? 

(ii) Whether the accused on the same day and at same time and place, caused 

grievous hurt to Manmohan Bhuyan, the elder brother of the informant and 

Biren Hazarika by driving a bus so rashly and negligently as to endanger human 
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life or the personal safety of others, and thereby committed an offence 

punishable under section 338 of the Indian Penal Code? 

(iii) Whether the accused on the same day and at same time and place, caused the 

death of Manmohan Bhuyan, the elder brother of the informant by driving a bus 

and hitting him, which was rash (or negligent) not amounting to culpable 

homicide, and thereby committed an offence punishable under section 304-A of 

the IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF 

 

5. P.W.1 Sri Paban Bhuyan, the informant stated that he could recognise the 

accused standing at the dock. The incident happened in 2014. He said that his 

elder brother Monmohan Bhuyan came to his home at Gohpur from Kalabari and 

when he returned from Gohpur to Kalabari a star bus hit him from the back side 

severely injuring him on the National Highway at Borigaon Tiniali. His elder 

brother was shifted from Gohpur Civil Hospital to Guwahati on referral for better 

treatment but after three days he succumbed to his injuries at GNRC Hospital, 

Guwahati. He was in his shop at Gohpur centre at the time of the accident. Ext.1 

was his ejahar and Ext.1(1) was his signature. His elder brother was riding a 

bike. Police seized that bike and later gave its custody to him. Ext.2 was the 

seizure list, Ext.2(1) his signature, Ext.3 Zimmanama and Ext. 3(1) his signature. 

 

6. In his cross-examination he stated that he hadn’t seen the accident himself. He 

saw the accused for the first time on that day. Ext.1, the ejahar wasn’t written by 

himself. He couldn’t say as to why he had signed at Ext.2(1) and Ext.3(1). 

 

7. P.W.2 Sri Bakul Chanda stated that he didn’t know the informant but knew the 

accused. He forgot how old was the incident but said that it was at about 6:30 to 

7:00 pm in the evening. He was working in his salon at the time of incident. His 

salon was at Borigaon Tiniali. The accident took place at the National Highway. 

While he was working at his salon he heard a big sound. He came out of his shop 

and saw in the road that one motorcycle and two persons were lying there. 

Someone was pouring water on the heads of two men who were lying there. 

There was a star bus nearby. Later, 108 ambulance came and took the two 

persons to the medical. 
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8. In his cross-examination, he stated that he didn’t know how the incident took 

place. He didn’t know who had driven the star bus and the motorcycle. 

 

9. P.W.3 Sri Biren Hazarika stated that the informant was his wife’s sister’s 

husband. He didn’t know the accused. On the day of the incident, he along with 

Monmohan Bhuyan were riding a bike from Gohpur centre to Borigaon on the 

National Highway. Manmohan Bhuyan drove the motorcycle. He was sitting on 

the pillion. At Borigaon Tiniali a passenger bus hit them from the back side. The 

registration number of the bus ended with 66. They both fell down on the road in 

the accident and got injured. He fainted and regained his sense after about 14 

days at Guwahati Medical College Hospital. He learned that Monmohan Bhuyan 

died on the spot. The time of the accident was about 6 p.m. 

 

10. In his cross-examination he stated that he didn’t know which vehicle had hit him. 

There was some darkness in the evening. He fainted at the accident. He didn’t 

know who had taken him to the hospital. 

 

11. P.W.4 Smt. Ranjana Das Saikia stated that she didn’t know the informant and the 

accused. In 2014, one evening at about 6 pm when she was praying at home, 

she heard a sound of accident at the National Highway which was nearby. There 

was a hue and cry. Then she came out to the road and saw two persons lying 

stained with blood. She also saw a bike lying nearby. The accident took place 

between the bike and an ultra-bus. Many people assembled there when she 

reached the spot. Later, people called 108 ambulance and sent the injured two 

persons to Gohpur Civil Hospital. 

 

12. In her cross-examination she stated that she didn’t know how the accident had 

taken place. 

 

13. P.W.5 Sri Dhruba Jyoti Bora stated that he knew the informant Paban Bhuyan 

from the day of the accident. He didn’t know the accused. About two -three 

years ago one evening at 6-6:30 pm a bus hit two persons who were riding a 

motorcycle from the back side at the National Highway. He had seen the accident 

from his home. He went to the spot and saw that the person who had come 

riding got injured on his head and hand. The accident causing bus was parked 
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there and the driver had fled away who he didn’t see. He helped the injured in 

sending him to the hospital in a 108 vehicle. 

 

14. In his cross-examination he stated that it was winter when the accident took 

place. He went to the spot after hearing the sound of the accident. He denied the 

fact that he had told police that he had seen the accident from his home. He 

came to know how the accident had taken place from the persons present there. 

The accident took place at Borigaon Tiniali on the Highway. 

 

15. P.W.6 Sri Makhan Hazarika stated that he was the secretary of the Gohpur Sub-

divisional motor-labour union. He couldn’t remember anything about the 

accident. He had signed in the seizure list at the Gohpur Police Station when 

police seized it. Ext. 3 was the seizure list and Ext. 3(1) his signature. The bus 

owner had taken him to the police station.  

 

16. In cross-examination, he stated that there was nothing written on the Ext.3, the 

seizure list when he had signed on it.  

 

17. P.W.7 Sri Khagen Dutta stated that he knew both the accused and the informant. 

He was at his shop at Borigaon Tiniali when the accident took place. It was in the 

year 2014, some day at about 5:30 p.m. when he was selling goods at his shop, 

he had heard a sound of the accident. A star bus “Kushal Moni” had hit two bike 

riders and they were lying on the left side of the front wheels of the bus. The bus 

was kept parked there after the accident. Police came and took away the bus. 

Later, he heard that one of the riders had succumbed to the injuries on the next 

day.  

 

18. In cross-examination he stated that the accident had taken place about 10 to 15 

feet away. He knew about the accident on hearing the sound. He didn’t see the 

act of the bus hitting the bike. He couldn’t say how and on whose fault the 

accident had taken place. There was darkness during the accident. Police 

interrogated him. He denied the fact that he had told before the police that the 

bus “Kushal Moni” had hit the bike. He stated before the police that he had 

merely heard the sound as the accident took place. He didn’t know who had 

driven the star bus on that day. On being asked by the court as to how did he 

know the accused, he stated that he knew the accused as he was his son’s 

acquaintance. 
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19. P.W.8 Sri Uttam Borah stated in his deposition that he knew both the accused 

and the informant. About four years ago, he had signed in the seizure list on 

being the star bus, owned by Abhijit Sharma and later purchased by Chintu 

Borah, seized by police at Gohpur Police Station. Ext. 4(2) was his signature on 

the seizure list of documents of the seized Star bus.  

 

20. In cross-examination he stated that he hadn’t read the seizure list, nor did the 

police read it over to him. 

 

21. When we go through the depositions, we find that nobody had seen the accident 

taking place. PW 1 stated that he hadn’t seen the accident and he saw the 

accused on that day for the first time. He couldn’t say why he had signed on the 

Ext. 2(1) and Ext. 3(1). PW 2 Bakul Chandra stated that he had come out of his 

salon hearing a sound outside but didn’t know how the accident took place and 

who had driven the bus. PW 3 Biren Hazarika stated that he didn’t know the 

accused and which vehicle had hit them adding that there was some darkness. 

PW 4 Smt. Ranjana Das Saikia stated that she heard a sound and following a hue 

and cry outside she came out and saw 2 persons lying. She further stated that 

she didn’t know how the accident had taken place. PW 5 Dhrubajyoti Bora stated 

that he hadn’t seen the driver of the bus. He had gone to the place of occurrence 

as he had heard a sound. He denied that he had told police that he had seen the 

accident taking place. He came to know about how the accident had taken place 

from other persons present there. PW 6 Makhan Hazarika couldn’t remember 

anything about the accident. He said that there was nothing written on the Ext. 

3, when he had signed on it. PW 7 Khagen Dutta stated that hearing a sound, he 

had come out. He hadn’t seen the bus hitting the bike. He couldn’t say how and 

on whose fault the accident had taken place. He denied the fact that he had told 

police that the bus “Kushal Moni” had hit the bus and merely stated that he had 

merely heard the sound of an accident. He didn’t know who had driven the bus 

on that day. PW 8 Uttam Borah stated that though he had signed on the seizure 

list, he hadn’t read it nor the police had read it over to him.  

 

22. In order to convict a person under section 279 of the Indian Penal Code the 

following ingredients are to be proved – (a) that the accused was driving the 

vehicle (b) that the accused was driving the vehicle on a public way (c) that the 

accused was driving the vehicle rashly or negligently (d) that it endangered 
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human life or to likely to cause hurt or injury to any other person. Similarly, in 

order to convict a person under section 304-A IPC the prosecution is to prove –

(a) the death of the person in question (b) that the accused caused the death (c) 

that the accused caused the death by his rash and negligent act, although it 

didn’t amount to culpable homicide.  

 

23. The prosecution failed to bring the Investigating Officer of the case. Unless the 

I.O. is examined, the facts submitted in the charge-sheet can’t be verified. The 

Investigating Officer is a material witness because he investigates the matters, 

records the statement of the witnesses, goes to the spot for objective findings 

and after collecting relevant materials he submits the report. The Medical Officer 

who examined injured Biren Hazraika was also not examined. 

 

24. To constitute an offence under section 279/338/304-A of IPC, mere causing of 

accident or causing of death by that accident is not sufficient, rather the 

prosecution has to prove that the accident or death, as the case may be, was the 

result of rash and negligent act of the driver. Moreover, it is also not proved that 

the accused was the driver of the bus which allegedly caused the accident on 

that day. Nobody saw the accident taking place, nor did anybody saw the driver 

of the bus. Except PW 3, all other PWs stated that they reached the spot after 

the accident occurred. The principle of criminal jurisprudence is that the 

prosecution has to prove its case beyond reasonable doubt and in case of any 

doubt, the benefit of doubt has to be given to the accused. From the aforesaid 

discussion and appreciation of evidence, it can be said that the prosecution has 

failed to prove that the accused caused the accident by driving the vehicle rash 

and negligently or that the accused caused death of Manmohan Bhuyan and 

grievous injury to Biren Hazarika. 

 

25. After going through the depositions, we see that none of the PWs stated that 

they had seen the accused Biren Borah driving the accident causing bus on that 

day. Further, nobody could say on whose fault and how the accident had taken 

place. Even PW 3 Biren Hazarika, who survived the accident didn’t say anything 

that could implicate the accused.   

 

26. From the above adumbration and decisions reached in the aforesaid points, it can 

be said that the prosecution has failed to prove its case against the accused Biren 

Borah. Accordingly, finding the accused not guilty, he is acquitted of the charges 



8 
 

G.R.Case No. 40/2014 
Diganta Goswami, JMFC, Gohpur 
 

u/s 279/338/304-A of the Indian Penal Code levelled against him. And as such 

the accused person is set at liberty.  

 

27. The bail bond would remain in force for the next 6 months in view of Sec. 437-A 

of the IPC. 

 

28. Given under my hand and seal of this court on the 24th July, 2018. 

 

 
DIGANTA GOSWAMI 
JMFC, GOHPUR 

 
 

 

 

A-N-N-E-X-U-R-E 

Witnesses for the Prosecution: 

PW 1 ….  Sri Paban Bhuyan 
PW 2 .…  Sri Bakul Chandra 
PW 3 ….  Sri Biren Hazarika 
PW 4 ….  Smt. Ranjana Das Saikia 
PW 5 ….  Sri Dhruba Jyoti Borah 
PW 6 ….  Sri Makhan Hazarika 
PW 7   ….  Sri Khagen Dutta 
PW 8   ….  Sri Uttam Borah 
 
Witness for the Defence: NIL 

Exhibits : 

Ext. 1 - The F.I.R. 
Ext. 2 – The Seizure list 
Ext. 3 – The Zimmanama 

       DIGANTA GOSWAMI 
         JMFC, GOHPUR 

 

 

 

 

 

 

 


